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On May 27, 2020, the Department of Labor 

(DOL) published a final rule that should greatly 

expand the electronic delivery of ERISA-

mandated disclosure notices to 401(k) plan 

participants. More specifically, the rule creates 

two new safe harbors that give employers the 

ability to post notices to a website or e-mail 

them directly to plan participants when certain 

requirements are met. Both safe harbors take 

effect July 27, 2020.

This 401(k) reform is great news, if long overdue.

E-DELIVERY CAN BE A WIN-WIN FOR PLAN 

PARTICIPANTS

The paper delivery of 401(k) notices is costly 

and increasingly at odds with the way people 

intake information. I mean, when was the 

last time you read a paper book, magazine 

or newspaper? It’s probably been a while. 

Electronic delivery can lower the cost of 401(k) 

plan administration, while improving the 

usefulness of participant disclosure notices. 

In short, the method can be a win-win for 

plan participants.

How much savings? A lot! In a Fact Sheet, the 

DOL claims electronic delivery would save “an 

estimated $2.4 billion net cost over the next 10 

years for ERISA-covered retirement plans by 

eliminating materials, printing, and mailing costs 

associated with furnishing printed disclosures.”

Besides cost savings, electronic delivery can 

benefit 401(k) participants in other ways. In 

a 2015 white paper, the SPARK Institute – a 

major 401(k) industry group – cited several 

other potential benefits:
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• Allows participants to respond quickly to

plan information received electronically;

• Ensures information remains up-to-date and

is accessed by participants in “real time;”

• Provides information that is more

accessible – and digestible;

• Provides information that can be more

readily customized; and

• Provides a better guarantee of actual

receipt of information.

PAPER DELIVERY IS ALWAYS ACCEPTABLE

401(k) notices can always be delivered in 

paper form – either by distributing copies at a 

company meeting or by mailing them to each 

participant’s last known address. Posting a 

required notice in an employee break room or 

other common area is not acceptable.

THE OLD “WIRED AT WORK” SAFE HARBOR

Under the DOL’s 2002 “wired at work” safe 

harbor, employers can electronically distribute 

401(k) notices to current employees at 

their work e-mail address if the following 

requirements are met:

• The employee must be able to access their

work e-mail at a location where he or she

is reasonably expected to perform his or

her duties as an employee.

• Access to the e-mail account is an integral

part of the employee’s job responsibilities.

Employers must distribute a paper notice 

to 401(k) participants that don’t meet these 

requirements (e.g., former employees or 

beneficiaries with an account balance) unless 

they receive an affirmative consent from the 

participant for electronic delivery.

The new DOL rule does not touch this old safe 

harbor. Employers can still take advantage of it.

 https://www.employeefiduciary.com/

blog/new-electronic-401k-disclosure-

rules?hsCtaTracking=36fe0208-

e092-46bd-8925-931df0463e17%

7C882f4349-1e9b-4dc1-9803-13409c3bb7ab  
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On June 23, the Internal Revenue Service (“IRS”) 

issued Notice 2020-51, which provides much-

needed guidance on how defined contribution 

plans (including 403(b) and governmental 

457(b) plans) and IRAs implement the waiver 

of 2020 required minimum distributions 

(“RMDs”) under the Coronavirus Aid, Relief, 

and Economic Security (“CARES”) Act.

This guidance is structured in three key parts: 

(1) transition relief, (2) plan amendments, and

(3) Q&A section that addresses other concerns.

In short, the Notice:

• Extends the 60-day indirect rollover period

through August 31, 2020,

• Explains what 2020 waived RMDs can be

rolled over,

• Provides some relief from the one-per-12

month IRA indirect rollover limitation,

• Grants rollover and withholding relief for

certain SECURE Act mistakes, and

• Sets forth sample plan amendments for the

2020 waived RMDs.

IRS Guidance on 2020 Required Minimum Distribution 
Waivers and More

Additional details on this guidance follow.

BACKGROUND

In 2019, Congress passed the Setting Every 

Community Up for Retirement Enhancement 

(SECURE) Act (Pub. L. 116-94), which extended 

the required beginning date for RMDs under 

section 401(a)(9) to April 1 of the calendar 

year following the year an individual turns 72 

(for those born on or after July 1, 1949).

RMDs were further altered by Section 2203 of 

the CARES Act, providing a 2020 waiver of 

RMDs for defined contribution plans and IRAs 

in light of COVID-19 and the resulting market 

volatility.  IRC § 401(a)(9)(l).

The recently issued Notice provides important 

transition relief for implementation of the 

SECURE and CARES Act changes.  Notably, 

the Q&As and the sample plan amendments 

largely track the guidance that was provided 

after Congress passed the Worker, Retiree, 

and Employer Recovery Act of 2008 (WRERA) 

(Pub. L. 110-458) under Notice 2009-82.v 
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TRANSITION RELIEF – QUALIFIED PLANS

A. SECURE Act Transition Guidance for Plan

Administrators

The Notice provides that a distribution 

from a plan made during 2020 that would 

otherwise been an RMD but for the changes 

made by Section 114 of the SECURE Act is not 

required to be treated as an eligible rollover 

distribution under Code sections 401(a)(31), 

402(f), and 3405(c).  This should permit plan 

sponsors and recordkeepers the ability to 

retain the initial distribution and withholding 

treatment for RMDs, without concern about 

plan qualification, 402(f) notice penalties, or 

under-withholding federal income taxes.

B. Rollover Guidance for Plan Participants

As explained by the IRS in the Notice, the 

legislative intent of CARES was to provide 

taxpayers a way to avoid taking RMDs in 2020, 

if desired. Therefore, in furtherance of this 

legislative intent, Notice 2020-51 provides that 

taxpayers receiving the following distributions 

may roll them into an eligible retirement plan, 

provided the Code section 402(c) (rollover) 

rules are satisfied (even if part of a series of 

substantially equal periodic payments):

• Distributions to a plan participant paid in

2020 (or paid in 2021 for 2020 RMDs for an

employee with a required beginning date of

April 1, 2021) if the payments  (1) equal the

amounts that would have been RMDs in or for

2020, but for the CARES Act waiver, or (2) are

one or more payments (that include the 2020

RMDs) as part of a series of substantially

equal periodic payments made at least

annually for the life of the participant (or joint

lives of participant and beneficiary) or for a

period of at least 10 years; and

• For a plan participant with a required

beginning date of April 1, 2021, distributions

that are paid in 2021 that would be an RMD

for 2021 absent the CARES Act wavier, which is

generally described as 2021 payments less the

2021 RMD (as explained in Q&A-5).

C. Extension of 60-Day Deadline

The Notice aims to assist plan participants 

that have already received distributions in 

2020 by extending the 60-day indirect rollover 

period through August 31, 2020 for amounts 

described in A and B above.

TRANSITION RELIEF – IRAS

A. Extension of 60-Day Deadline

The Notice similarly aims to assist IRA owners 

that have taken RMDs in 2020 that otherwise 

were not required by the SECURE or CARES 

Act and, therefore, also extends the indirect 

rollover period through August 31, 2020.

B. Permits Repayment of RMDs Previously

Distributed From an IRA

In the case of an IRA owner or beneficiary 

who has already received a distribution of an 

amount that would have been a RMD  in 2020 

absent the CARES or SECURE Act changes, 

the recipient may repay the distribution to 

the distributing IRA by August 31, 2020.  

Importantly, the repayment will be treated 

as a rollover contribution, but it will not be 

subject to (1) the one rollover per 12-month 

period limitation under Code section 408(d)

(3)(B), nor (2) the restrictions on rollovers for 

nonspousal beneficiaries under Code section 

408(d)(3)(C) for inherited IRAs.

The IRS also addressed a number of other 

technical points that are important for proper 

administration of the relief.
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• An IRA document does not have to be

amended to reflect the 2020 RMD waiver

(Q&A-1).

• The 2020 RMD waiver does not impact the

individual’s required beginning date (Q&A-4).

• If the plan is otherwise subject to spousal

consent rules (e.g., money purchase pension

plan, but not governmental plans and private

plans covered by “profit-sharing” exception),

the plan sponsor must follow the procedures

set forth in Notice 97-75, Q&A-8.  In general,

this means that the plan sponsor can elect to

apply the “no new annuity starting date” rule

so spousal consent should not apply (Q&A-7).

• If the plan permits a beneficiary to elect

either the 5-year or life expectancy rule for

calculating RMD amounts, and such election

was due in 2020 (e.g., the participant died

in 2019), then the election deadline may be

extended until 2021 (Q&A-2).  Similarly, for

a non-spouse rollover, if the participant died

in 2019 and the plan provides for the 5-year

rule, the non-spouse beneficiary has until the

end of 2021 to elect to roll over to an inherited

IRA and apply the life expectancy rule for

RMD payments (Q&A-3).  However, no other

deadlines are extended (e.g., September 30

deadline for determining RMD beneficiaries,

October 31 for obtaining trust beneficiary

information, last day of the year deadline for

establishing separate accounts).  Notably, if a

participant or beneficiary dies in 2020, there is

no extension of the 5-year period (or new 10-

year period) (Q&A-6).

• Distributions from a plan may be rolled back

into the same plan, if the plan permits rollovers

and the rollover rules are met (taking in account

the relief in B and C above) (Q&A-8).

• The RMD amount is not an eligible rollover

distribution for withholding purposes so

mandatory 20% withholding does not apply.

Rather, the 2020 RMD amount that is paid

in 2020 is subject to voluntary withholding,

unless directly rolled over (Q&A-9).

• The 2020 RMD waiver does not apply to

substantially equal periodic payments under

the “RMD method” so any suspension may

trigger the 10% tax under section 72(t) (Q&A-

10).

• An IRA provider must notify an IRA owner

that no RMD is due in 2020, which is satisfied

if a copy of the Form 5498 is furnished to the

IRA owner (Q&A-11).

• The 2020 RMD waiver does not apply to

defined benefit plans (Q&A-12).

Per the CARES Act, plan sponsors have until 

the last day of the 2022 plan year (2024 plan 

year for governmental plans) to adopt plan 

amendments (unless these dates are extended).

The Notice provides a sample amendment 

for defined contribution plan sponsors that 

implement the 2020 RMD waiver under the 

CARES Act. The sample amendment provides 

a choice to participants or beneficiaries 

of receiving RMD distributions, and offers 

employers different options regarding direct 

rollovers and default distribution rules. The 

sample amendment is drafted for pre-approved 

plans, but can be modified for individually 

designed plans, and importantly will not result 

in loss of reliance on a favorable opinion, 

advisory, or determination letter.

The Notice recognizes that an employer may 

adopt other amendments, but cautions that the 
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anti-cutback relief provided under the statute 

will not be available if such an amendment 

eliminates an optional form of benefit.  For 

example, if the plan provides for automatic 

distribution of the 2020 RMD without regard 

to Code section 401(a)(9)(l), an amendment 

to eliminate this right is not permitted.  

Conversely, if the plan terms automatically 

suspend the 2020 RMD, an amendment to 

eliminate the right to defer is not permitted.

NEXT STEPS

Plan sponsors and service providers of plans 

and IRAs should review their existing RMD 

and rollover policies and procedures carefully 

and update them accordingly in compliance 

with this new guidance. Although there is 

time for plans to be amended, plan sponsors 

should consider use of the sample plan 

amendment language and provide participants 

with elections (whether or not to receive the 

distribution) and update distribution packages 

on the basis of the sponsor’s decision as to 

which (if any) direct rollover options should 

be provided.  If the sample amendment is not 

used, plan sponsors should carefully consider 

the existing plan language and determine if any 

amendments are needed to comply with plan 

operations (and when amending plans, should 

be mindful of existing anti-cutback rules).  As 

with most things, the devil is in the details!

 https://www.groom.com/resources/irs-

guidance-on-2020-required-minimum-

distribution-waivers-and-more/



HHM Wealth Advisors |  1200 Market St.  |  Chattanooga, Tennessee  37402

B U I L D I N G  
W E A LT H  

I S  A N  
O N G O I N G  
J O U R N E Y.

HHM Wealth Advisors offers
custom wealth management
services to help you meet
your financial goals...

Every step of the way.

423.826.1670    |   1200 MARKET ST. CHATTANOOGA, TN   | HHMWEALTH.COM 

BUILDING 
WEALTH 
IS AN 
ONGOING 
JOURNEY.

HHM Wealth Advisors offers custom 
wealth management services to help 

you meet your financial goals...

Every step of the way.

423.826.1670
1200 MARKET ST.

CHATTANOOGA, TN

HHMWEALTH.COM 


